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The modern society has been developing rapidly, especially that the science 
and information technology have been in the deep reform. All these have 
prompted the knowledge of human society to upgrade, knowledge is becoming 
more and more profound, knowledge is divided into many professional fields. 
Human society activities have become increasingly frequent and complex, 
therefore, disputes are also complex in the field of civil litigation. Lawsuits of 
Medical Malpractice are the typical cases. 
In recent years, the doctor-patient contradictions are more and more 
prominent, medical events and behaviors of injury to the doctors are frequently 
occurring in the current news events, it can be said that medical disputes have 
become one of the contradiction factors affecting social harmony and stability. In 
addition to professional characteristics, medical science but also has the 
particularity and complexity, to involve the identification and judgment of 
medical problems, usually there needs more explanations and illustrations of the 
medical professionals, to clarify the cognitive malpractices of the professions. So 
the meanings and functions to invite Medical Expert Assistant to participate in 
the process of medical malpractice cases in civil litigation are very significant. 
This paper firstly analyzes the conception and connotation of Expert 
Assistant System, and by comparing relations and distinctions among the Expert 
Assistant System with expert witnesses, law agents, and other participants in the 
proceedings, briefly introduces the development of Expert Assistant System in 
our country, so we can have a theoretical basis to recognize Expert Assistant 
System. Secondly, the paper investigates the current situations and the existing 
main problems of Medical Expert Assistant System in our country, and by 
drawing from the Expert Assistant System of the two major legal systems，we 
know the significance of Expert Assistant System in the medical malpractice 
cases. Finally, in view of the problems, through the comparison, to propose the 














judicial practice, to ease the doctor-patient contradictions, and to promote social 
harmony and stability. 
 














目  录 
 
目  录 
引  言.............................................................................................. 1 
第一章  我国医疗专家辅助人制度概述 ........................................ 3 
第一节  医疗专家辅助人的概念 ..............................................................3 
第二节  专家辅助人和相关概念的辨析 ..................................................5 
第三节  我国专家辅助人制度的发展历程...............................................8 
第二章  我国医疗专家辅助人制度存在的问题分析 ................... 12 
第一节  医疗专家辅助人资格和选任条件不明确 ................................. 12 
第二节  医疗专家辅助人质证规则尚未完善 ......................................... 13 
第三节  医疗专家辅助人权利、义务和法律责任不够具体 .................. 14 
第四节  医疗专家意见的法律效力有待明确 ......................................... 15 
第五节  缺少专家辅助人支持诉讼的保障性措施 ................................. 16 
第三章  完善医疗专家辅助人制度的重要意义 ........................... 17 
第一节  有利于医疗损害案件展开充分质证 ......................................... 17 
第二节  促进医疗损害案件庭审结构均衡化 ......................................... 18 
第三节  补益医疗损害鉴定制度 ............................................................ 19 
第四节  促进司法公正，维护社会和谐稳定 ......................................... 20 
第四章  域外相关制度的借鉴与思考 .......................................... 21 
第一节  英美法系的相关制度考察与评析............................................. 21 
第二节  大陆法系的相关制度考察与评析............................................. 23 
第三节  域外相关制度的启发与借鉴 .................................................... 24 
第五章  完善医疗专家辅助人制度的建议 .................................. 28 
第一节  明确适用医疗专家辅助人的资质标准 ..................................... 28 
第二节  完善医疗专家辅助人的质证程序............................................. 29 
第三节  明确医疗专家辅助人的权利、义务以及法律责任 .................. 30 
第四节  确立医疗专家意见效力的审查规则 ......................................... 32 














结  语............................................................................................ 35 
参考文献 ........................................................................................ 36 




















Chapter1  The Overview of Expert Assistant System in Lawsuits 
of Medical Malpractice in China ····································· 3 
Subchapter1  The Concept of Expert Assistant System in Lawsuits of 
Medical Malpractice······································································ 3 
Subchapter2  The Distinctions Between Expert Assistant and Other Related 
Concepts·························································································· 5 
Subchapter3  The Development of Expert Assistant System in Lawsuits of 
Medical Malpractice in China······················································ 8 
Chapter2  To Analyze Problems of Expert Assistant System in 
Lawsuits of Medical Malpractice in Our Country ······ 12 
Subchapter1  There Is A Lack of Clarity in Qualification and Selection 
Conditions of Expert Assistant System in Lawsuits of Medical 
Malpractice··················································································· 12 
Subchapter2  The Cross-examination Rules of Expert Assistant System in 
Lawsuits of Medical Malpractice Are Not Yet Perfected ········ 13 
Subchapter3  Obligations and Legal Liabilities of Expert Assistant System 
in Lawsuits of Medical Malpractice Are Not Specific Enough14 
Subchapter4  Legal Validity of Expert Assistant System in Lawsuits of 
Medical Malpractice Needs to Be Confirmed ·························· 15 
Subchapter5  There Is A Lack of Protection Measures of Expert Assistant 
System in Lawsuits of Medical Malpractice····························· 16 
Chapter3  The Significance of Improving Expert Assistant 
System in Lawsuits of Medical Malpractice ················ 17 
Subchapter1  It Is Helpful to Fully Carry Out Cross-examination Rules in 
Lawsuits of Medical Malpractice ··············································· 17 
Subchapter2  To Promote the Equalization of Trial Structures in Lawsuits 
of Medical Malpractice ································································ 18 














Malpractice ··················································································· 19 
Subchapter4  To Promote Judicial Justice, and To Maintain Social 
Harmony and Stability································································· 20 
Chapter4  Thinking and Drawing Lessons From the Relevant   
Systems in Other Areas··················································· 21 
Subchapter1  Inspection and Evaluation from the Relevant Systems in 
Anglo - American Law System Countries ································· 21 
Subchapter2  Inspection and Evaluation from the Relevant Systems in 
Continental Legal System Countries ········································· 23 
Subchapter3  Inspirations and references from the Relevant Systems in 
Other Areas ··················································································· 24 
Chapter5  Suggestions to Perfect Expert Assistant System in 
Lawsuits of Medical Malpractice ·································· 28 
Subchapter1  To Define Qualification Standards of Expert Assistant System 
in Lawsuits of Medical Malpractice ··········································· 28 
Subchapter2  To Perfect the cross-examination procedures of Expert 
Assistant System in Lawsuits of Medical Malpractice············· 29 
Subchapter3  To Make Sure The Rights and Obligations and Legal 
Responsibilities of Expert Assistant System in Lawsuits of 
Medical Malpractice ···································································· 30 
Subchapter4  To Establish Censorship Rules of Expert Assistant System in 
Lawsuits of Medical Malpractice ··············································· 32 
Subchapter5  To Take The Complement Protection Measures of Expert     

















引   言 
 1 
























































第一章  我国医疗专家辅助人制度概述 
 3 
第一章  我国医疗专家辅助人制度概述 





















































































Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
厦
门
大
学
博
硕
士
论
文
摘
要
库
